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Researching
Colorado Regulations

BY KATHARINE HALES

hen conductinglegal research,

the focus is often on locating

primarylawin the form of stat-

utes enacted by the legislature
and case law issued by the courts. However,
there are other types of primary law issued
by other governmental entities. In particular,
the executive branch issues law in the form
of rules and regulations and administrative
decisions. Because the Colorado executive
branch consists of over 100 agencies organized
under 20 primary executive departments,
researching administrative law in the state can
be complicated. It’s helpful to understand the
statutory requirements for rulemaking and the
historical publication requirements of the rules.
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This article provides an overview of rulemaking
authority, the rulemaking requirements defined
by the State Administrative Procedure Act (State
APA)}, the publication history of the rules,
and descriptions of how to locate current and
proposed rules and regulations. Researching
regulatory history in Colorado will be covered
in a forthcoming article.

Rulemaking Authority and the State
Administrative Procedure Act

ArticleIII of the Colorado Constitution provides
that the “powers of the government of this state
are divided into three distinct departments—the
legislative, executive and judicial” and that
those powers are to be exercised solely by the
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departments to which they belong. The power
vested in the executive branch is to “take care
that the laws be faithfully executed,” and the
legislative power is vested in the legislature.”
Although the legislature may not delegate its
legislative power, to support the executive
branch in enforcing the laws enacted by the
legislature, it may create agencies and grant
rulemaking authority to those agencies.?

In Colorado, a “rule” is defined as “the whole
or any part of every agency statement of general
applicability and future effect implementing,
interpreting, or declaring law or policy or setting
forth the procedure or practice requirements
of any agency. ‘Rule’ includes ‘regulation.”*

When the legislature grants rulemaking
authority to an agency, it does so in the form
of an enabling statute, which grants and limits
the agency’s rulemaking authority to address
specific policies.® Typically the enabling statute
for a given agency is included with the statutes
creating that agency. To determine if the legis-
lature has granted rulemaking authority to an
agency, you can review the statutes creating
the agency or you can review the “Grants
of Rulemaking Authority” table located in
the Tables volume of the Colorado Revised
Statutes. This table provides a list of agencies
with rulemaking authority and citations to
the enabling statutes defining that authority.
The table is useful for both determining if an
agency hasrulemaking authority and identifying
many of the agencies that exist in Colorado.
The table does not include agencies that do
not have rulemaking authority, but there is a
directory of all state agencies with their contact
information available on the state’s website.°

The State APA was first adopted in 1959,
born from a need to uniformly regulate the
administrative procedures of the state’s var-
ious agencies.” Many agencies were granted
rulemaking authority prior to the adoption
of the State APA; however, the statutes were
often inconsistent or silent as to the required
procedure regarding an agency’s administrative
powers.? The State APA established a required
timeline and rulemaking process that applies to
all state agencies within the executive branch,
unless explicitly exempted.® The procedure, as
defined by the State APA, includes the following



requirements: notice of proposed rulemaking,
a public comment period, a public hearing,
review of the final adopted rule by the Attorney
General’s Office, and publication of the final
rule. Exceptions are provided for the adoption
of emergencyrules, but even emergency rules
must ultimately undergo the same process
before they can be deemed permanent.'' A
rulemaking timeline tutorial that breaks down
the timing and requirements in the State APA
mandated rulemaking process is available on
the Secretary of State’s website.'?

Publication History of the
Rules and Regulations
There were no standard statutory requirements
for the publication of administrative rules before
the State APA was enacted in 1959, although
some of the statutes granting rulemaking au-
thority did specify requirements for notification
and/or publication.” Even in the absence of
statutory requirements, some agencies would
occasionally publish their rules in small booklets
or provide notice in a variety of ways.'* However,
there was a lack of consistency regarding notice
and publication of adopted rules. The initial
enactment of the State APA in 1959 provided
the first set of general statutory requirements
regarding the publication of administrative
rules in Colorado. This first iteration required
agencies to publish or give notice of proposed
rulemaking or an adopted rule by mailing a
copy to each person on their mailing list of
interested persons and by maintaining a copy
of the rules permanently available for public
inspection at the agency’s office.!> Moreover,
many of the statutes that existed before the State
APA was adopted remained unamended, and
some subsequent legislation even provided
contradictory timing and notice requirements.'
The General Assembly first addressed the
need for a centralized location of the state’s ad-
ministrative rules in 1969. The 1969 amendment
to the State APA provided for the creation of a
“Colorado regulations register.”'” The register
was “to be published by the secretary of state
in the form prescribed by the committee on
statute revision,” and that form was to be one
in which the register could be easily updated.'®
The amendment essentially called upon the

Secretary of State to establish a subscription
service by which interested members of the
public could pay to receive the register and
subsequent updates. The new provisions also
specified that the Colorado Supreme Court
Library be included on the register “mailing
list” and that it should keep the register and
all updates on permanent file for public in-
spection. The Colorado Supreme Court Library
still has many of the files received as part of
the “Colorado regulations register” Based on

The original CCR
was published as

a set of looseleaf
volumes (three-
ring binders), and
the Register was
published monthly
and contained

all required
notices and AG
Opinions regarding
rulemaking.

what still exists in the library’s collection, it
appears the “register” primarily consisted of
reprinted notices of rulemaking hearings and
transmittal letters between the agencies and
either those offices required to review proposed
and adopted rules or those offices required
to receive notices. These various letters and
notices were organized by department and
division, but there does not appear to any other
defined structure or organization. As a result,
this register was difficult to use and served
more as a collection of notices rather than a
true code of regulations.

Ultimately, the State APA was amended
in 1977 to establish the Code of Colorado
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Regulations (CCR), which began publication
on January 1, 1978." The amendment estab-
lished the CCR as the official publication of
the rules and regulations of the state agencies
and provided that it would be updated by the
publication of the Colorado Register (Register).
The Register would contain all required notices
of rulemaking, proposed rules, and adopted
rules, serving as the update service to the CCR.
Unlike the previous “regulations register,” this
new provision required the Secretary of State to
“cause to be published” the CCR and Register
and permitted a publication agreement with
a third-party publisher to do s0.2°

The original CCR was published as a set of
looseleafvolumes (three-ring binders), and the
Register was published monthly and contained
all required notices and AG Opinions regarding
rulemaking. The Register also included the
updated pages for any changes made to the
rules, along with instructions on which pages
to remove and which to add to the CCR. The
rules were organized by issuing department and
given consecutive rule numbers. These rules
could be found in volumes 1 through 12 of the
original CCR and, as aresult of this publication
format, the citations to the rules reference the
volume number in which the rule was located
as well as its unique rule number. For example,
the citation for the athletic trainer licensure
rulesis4 CCR 735-1, with “735-1” being the rule
number and the “4” indicating that rule 735-1
would have been located in volume 4 of the first
printing of the CCR. As the rules expanded, the
number of volumes in the CCR grew beyond
the original 12 rules volumes, and many of the
rules were shifted to new volumes. However, the
citations still use the 12 rule volume numbers
originally established in the first publication.

Starting in 2006, the Secretary of State under-
took the task of migrating the CCR and Colorado
Register to a digital format to make the rules
more accessible. The resulting online version of
the CCRis published on the Secretary of State’s
website and became the official publication of
the state administrative rules in 2007.*' Lexis
continued publishing the print version of the
rules even after the official version moved
online, but ultimately ceased print publication
in September 2019.

COLORADO LAWYER | 15



DEPARTMENT | LEGAL RESEARCH CORNER

Code of Colorado Regulations

CoTicinl Pubiuatoe of Him Slale Ademinairoter Bales [24-4- 19071 CAES

Search for Rules

St by s, [, o U it Ying i o0 ek W e b il it o

Bawrch

il iy
[l st
Agensy -
o e B P g VT

B e e P v e e DT
S i

Do b bl Yo runong et g B Citkrade Mg pubiaton %

=l

Te——
fra=r}

e e b e
Tammr

Lok o s

ok e e

iy ® Rrgas niss

CoaTParT of i 5 AT IoN
Dopmrimerd. of e
Dugertrart of Edraten
Copaimns of Fiates ] Saiadves
CmpanTTaer of Fharan Senwes
Coparirmend: of Trermportation
T 1 T —

b Vet o Edrdien el ] TPl e
[ St ]

Cupmirirramt of Pubiic s st Frrénmment
1 Cotyaie et o Hurmidh Serwemn
Crgm et of Lo e TPl e

5 Copprmssnt of Ageaas

 Crppirirment: of Local Aflsrs

2 Cobpairimant: of et Cave Prokecy ind Fininng
B Crpaint of Early Chigon

1501 EWfioa of i Cipaevar

507 Pl Emplcrssy” Rstmment Bosrd

103 Depriosnt of Corrocions

5] O TPl F Pt et

20T R T O

80 Board cof B qusiration

5T Ewpurmmnt of Putiie Bty

08 Cuperirans of Trmsry

50 it of Minsry arel Vs Al
1473 ciepmrdent Eicy Commmmon

BT Ert B o P

250 Gt oF BT Javica e

2 gt of b [w Py wnd Firnong

3]

- EEEEEREERRE

=

EEE

16 | COLORADO LAWYER

Code of Colorado Regulations
— il

fanich Resums

= s il

s
=t
P AT AR 8 S IR B0 ML AT F

L T T AT R 4 YT (TY 7  TTR D ST

a7 s e P LW LY B L

LA e e TR e EE P S

R P 3 s ol T T AT TP et sl B0

Code of Colorado Regulations

O ial Pruslicution of the Siuts Adminairats Rubss (264880011} CRE]

| NOVEMBER 2023

Browse Rules

Finding Current Regulations

With the end of the print version of the CCR, the
currentregulations are only available digitally.
Some of the agencies publish their rules on their
websites, and Lexis and Westlaw often include
access to the rules in their databases. However,
the online CCR published on the Secretary of
State’s website remains the official version of
the rules, and it is available for free.?? There are
two ways to locate rules in the online CCR: you
can either search or browse, with both options
provided on the CCR home page. Conducting a
search in the CCR is recommended when you
do not know the CCR number, department, or
agency, and browsing the rules is recommended
when you do.

After navigating to the search page from the
CCR home page, you can search by keyword,
phrase, or number, and you can filter by depart-
ment/agency and effective date.*Ell If you do
not select the option for “all versions” or filter
rules by effective date, the search results will
only include current rules. The search results
page displays the results as a list of the rules
that include the search term(s) with reference
to the department, agency, and title of the rule.
The results list provides the rules as links to
PDF copies and does not provide a text preview
indicating where the search terms appear in the
results. H To review the rules for your search
term, you can open the PDF for each rule in the
results and perform a Ctrl + F (or Command
+ F) search of the document for your term or
phrase. Due to this limitation, it is often easier
to locate rules using the browse function, as
long as you have identified the rule number,
issuing department, or agency.

In addition to being an easier option for
locating a rule with the number, department,
or agency, browsing the rules also brings you
to a screen where you can access some older
versions of the rule as well as some documents
in the rulemaking record.?* The browse rules
page is accessible from the CCR home page
and displays a list of departments followed
by a breakdown of the agencies within those
departments. H If you know the department,
you can click on the link for that department at
the top of the page to reveal the breakdown of
agencies within that department. You can also
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perform a Ctrl + F (or Command + F) search
of the page to locate the link for the specific
agency. Clicking on the link for an agency will
bring you to a page of that agency’s rules. One
thing to note is that despite being online and
no longer housed in binders, the rule citations
still include the reference to the original print
volume numbers as discussed above. Once
youhave identified the applicable rule, the rule
page will provide a link to the PDF version of the
current rule at the top with a table containing
versions of the rule going back to 2007, as well
as any documents available regarding the
rulemaking record. &

The Secretary of State provides an online
tutorial with a walkthrough of searching and
browsing the rules, as well as an overview of
the other information that can be located on
the CCR site.”® The tutorial is accessible from
the CCR home page, directly under the links
for the search and browse rules pages.

Finding Proposed Rules

Notices of proposed rulemaking are published in
the Register, and the eDocket tracks the progress
of all proposed rules, both of which can be
accessed from the CCR site. H The Register is
published on the 10th and 25th of each month
and contains the notices of rulemaking activity
filed within those two-week periods. Therefore,
the Register should be used to review notices
by date, and the eDocket should be used for
locating activity by agency.

The official version of the Register is pub-
lished online by the Secretary of State and can
be accessed from the CCR home page.”® The
Register defaults to a page with the issues from
the current year organized by publication date.
Rulemaking activity filed from the 1st through
the 15th is included in the issue published
on the 25th of that month and activity filed
from the 16th through the end of the month is
included in the issue published on the 10th of
the next month. The issues are available either
as a web version or as an authenticated PDF
file. Although the page defaults to the current
year, you can access issues of the Register back
to September 2006 by selecting the desired year
from the “backissues” dropdown menu at the
upper right corner of the page. Note that the au-
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The eDocket is the
best option to find
out if an agency
has initiated

any rulemaking
activity and

find documents
related to that
rulemaking.

thenticated PDF versions only go back to 2014.
There is no search feature for the Register; it is
solely organized by date. However, the Register
does offer an email notification service, which
will provide an email alert whenever notices of
rulemaking, permanent rules, or emergency
rules have been published in the Register.
This service allows users to designate specific
agencies of interest, so the user will only receive
future notices of rulemaking activity for those
designated agencies.

The CCR home page also provides access to
the eDocket, which is alog of agency rulemaking
filings.?” The eDocket is the best option to find
out if an agency has initiated any rulemaking
activity and find documents related to that
rulemaking. You can search the eDocket by
tracking number or by agency name and date
range. If there is any rulemaking activity from
the designated agency and date range, the
results page will list them organized by tracking
number. The results provide an overview of the
type of filing and what steps in the State APA
rulemaking process have been completed and
when. @ More details regarding the rulemaking
activity are found on the details page, which is
accessed by clicking on the tracking number. The
details page contains a “proposed rule” section
thatincludes a PDF copy of the proposed rule,
the purpose of the proposed rule, information
regarding the public rule hearing, and agency
contact information. If the rule has already
been adopted, that information will appear at
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the bottom of the details page. The “adopted
rule” section typically includes access to the
adopted rules, aredline version of the changes,
the related Attorney General Opinion, and
the Colorado Register publication date for the
adopted rule.

Finding Historic Rules

Because the online CCR was first published in
2007, all versions of the rules from April 2007
to the current are available on that site. The
versions going back to 2007 are located on the
rules page that can be located by browsing the
rules on the CCR. Finding historic (pre-2007)
versions of the rules is much more complicated

and will be covered in a follow-up article on
researching regulatory history.

Conclusion

The official publication of the state’s current and
proposed rules and regulations is the online
CCR, published on the Colorado Secretary of
State’s website. In navigating the online CCR to
find rules and regulations, it’s helpful to under-
stand the rulemaking and rules publications
requirements. In addition to the information
provided in this article, you can review the
Secretary of State’s tutorials on the rulemaking
timeline and on using the online CCR, orreach
out to your local law librarian. @

| Katharine Hales is the deputy supreme court librarian at the Colorado Supreme Court
Library—katharine.hales@judicial.state.co.us.

Coordinating Editor: Michelle Penn, michelle.penn@colorado.edu
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13. See, e.g., supra note 8.

NOVEMBER 2023
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