
The Colorado Lawyer |    February 2012   |   Vol. 41, No. 2         57

I
n conducting the business of law, attorneys and their firms may
inadvertently infringe copyright1 by distributing a work not in
the public domain2 without permission from the copyright

owner. Infringement may occur, for example, under one of the fol-
lowing scenarios:

• using and archiving work product without permission
• mirroring websites and posting images without permission
• distributing and archiving articles and newsletters without per-

mission.
This article highlights real-world examples of the above scenarios
and provides Internet resources that can help law firms achieve
copyright compliance.3

Work Product
Using other attorneys’ work product is generally accepted within

the legal industry,4 and it has been argued that the fair use doctrine
applies when work-product use occurs.5 Nevertheless, some com-
mentators suggest that this practice, though customary, may
amount to copyright infringement.6 According to Nimmer on
Copyright, “[t]here appear to be no valid grounds why legal forms
such as contracts, insurance policies, pleadings, and other legal doc-
uments should not be protected under the law of copyright.”7

It is not surprising, then, that in 2001, “the reputable plaintiffs’
side securities law firm of Milberg Weiss Bershad Hynes & Lerach
LLP publicly threatened to sue a number of other law firms for
copyright infringement” arising out of unauthorized copying of
language in its complaints.8 A year later, Milberg Weiss placed
copyright notices on its complaints and registered the complaints
with the U.S. Copyright Office.9

Websites
Website “mirroring”10 and the unauthorized reposting of origi-

nal work on websites also pose potential copyright pitfalls. In Bray-
ton Purcell LLP v. Recordon & Recordon,11 a federal district court
held that Recordon & Recordon had violated Brayton Purcell’s
copyright by copying the substance and look of its website.12 In
another case, Neimark v. Ronai & Ronai LLP,13 a federal district
court held in favor of the plaintiff, finding that the defendant firm
had infringed copyright by reproducing for its website a cartoon
appearing on the plaintiff ’s website.14

Articles and Newsletters 
Copyright infringement also may occur when firm members

copy and distribute publications, such as articles and newsletters,
without the copyright owner’s permission. In Lowry’s Reports v.
Legg Mason, Inc.,15 a newsletter publisher prevailed against a law
firm that allowed its employees to repeatedly circulate copies of a
newsletter for which the firm had only one subscription.16 The
Lowry’s decision indicates that fair use is not an appropriate defense
when monetary gain is the ultimate goal of the distribution.17

Linking to Internet sources is another common mode of poten-
tially infringing behavior. Hyperlinking to articles is not necessarily
a violation of copyright.18 Under certain circumstances, however,
it can present legal challenges,19 including infringement.20 In Intel-
lectual Reserve v. Utah Lighthouse Ministry,21 for example, a federal
district court noted that 

[w]hen a person browses a website, and by so doing displays
[copyrighted material], a copy of the [copyrighted material] is
made in the computer’s random access memory (RAM), to per-
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mit viewing of the material. And in making a copy, even a tem-
porary one, the person who browsed infringes the copyright.22

In contrast to the view espoused by the court under the specific cir-
cumstances presented in Intellectual Reserve, other courts have
noted that “hyperlinking per se does not constitute direct copyright
infringement because there is no copying.”23 Nevertheless, Intellec-
tual Reserve serves as a reminder that the mechanisms associated
with hyperlinking are worth at least passing consideration.

Archiving
Archiving copies of others’ original work also may be considered

a violation of copyright. Unless the work is the archiving firm’s
property or the firm has obtained permission from the copyright
owner, infringement is likely. As one commentator has noted, cor-
porations that conduct archival copying “should carefully evaluate
the need to obtain permission and compensate the copyright
holder before proceeding.”24

Solutions and Resources
An effective method of avoiding inadvertent copyright infringe-

ment is to implement a firm-wide copyright compliance policy. In
a 2009 Tech Trends article, the authors recommend achieving copy-
right compliance by following these steps: (1) create and commu-
nicate a policy; (2) generate and communicate compliance proce-
dures; (3) evaluate the impact of the new policy on your organiza-
tion, as well as its training needs; (4) offer training, assess the new
compliance process, and consider feedback for improvement; and
(5) maintain compliance.25

The following Internet resources should prove helpful to those
who wish to develop and maintain a firm-wide copyright compli-
ance policy: 

• The U.S. Copyright Office26 offers everything from a “Copy-
right Basics” publication to information regarding copyright-
related legislative developments.

• Cornell University has a chart that tracks copyright terms in
the United States by type of work product and publication
date.27

• Stanford University provides summaries of judicial opinions
relevant to copyright and fair use.28

• The Copyright Clearance Center29 offers extensive, fee-based
copyright compliance services, as well as free webinars on vari-
ous topics, including copyright at work.

• The Copyright Clearance Center also lists ten steps to creating
a copyright compliance policy for the workplace, as well as rec-
ommendations for policy implementation.30

• The Association of Corporate Counsel offers information and
resources on copyright protection in the digital age.31

• Various document retrieval services, such as Research Solu-
tions32 and Infotrieve,33 include copyright compliance in their
services.

• TinEye34 is a reverse image search engine that can be used to
locate the owner of an image to request permissible use.

• The American Society of Media Photographers35 offers help-
ful information regarding the use of copyrighted images. 

• Creative Commons36 lists works identified by copyright own-
ers that are available for different uses and require attribution.

• The Artists Rights Society37 includes information about the
relationship between dates and lengths of copyright, as well as
information about the public domain.

• Stock Photo Rights38 offers information on the use of copy-
righted images. 

• The American Society of Composers, Authors and Publish-
ers39 provides music licensing information (pertinent, for
example, if a firm plays music for clients while they are holding
on the telephone).

Conclusion
Attorneys and their firms can avoid liabilities associated with

inadvertent infringement through the effective implementation of
a firm-wide copyright compliance policy. The resources listed in
this article provide information and guidance in developing such
a policy. 
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